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OPINION

Thisis an appeal of the termination of the mother’s parental rights to her three children,
AM.T., ZT.R. and K.W.T. Mother appeals and presents four issues for review. First, did the trial
court err when it found that the mother abandoned her children pursuant to Tenn. Code Ann. 8 36-1-
113(g)(1)? Second, did the court err by finding that the mother was in substantial non-compliance
with the permanency plan pursuant to Tenn. Code Ann. 8§ 36-1-113(g)(2)? Third, did thetrial court
err when it found that grounds exist under Tenn. Code Ann.§ 36-1-113(g)(3), commonly identified
as persistent conditions, to terminate the mother’s parenta rights? Fourth, was termination of the
mother’s parental rightsin the best interests of the children?

Procedural History and Facts

In July 2000 K.L.T. (Mother) placed her two children' in the Madison Children’s Home
because of complications from a pregnancy that required medication and bed rest. At the time she
was staying at the Salvation Army and unable to work. The Children’s Home was concerned that
Mother was emotionally unstable and unable to keep the children clean or to properly supervise
them. In September of 2000, the Children’ s Home petitioned for emergency custody of the children
and the children were appointed a guardian ad litem.

Legal custody of the two children remained with Mother while the children remained in the
physical custody of the Children’s Home until the birth of the expected child. The expected child
was placed for adoption with afamily who had adopted one of Mother’ sother children. During this
time, the Department agreed to provide services to Mother and a plan of action was devel oped that
required Mother to find permanent housing, permanent employment, obtain a mental health
assessment and compl ete parenting classes. Based on M other’ sagreement to accomplish thesetasks,
the Children’s Home withdrew its petition in November of 2000, and the children returned to
Mother’s care.

However, in April 2001, the Department filed adependency-neglect petition against Mother
alleging that theliving conditions in the home were athreat to the children’ shealth and safety. The
home was described as very dirty and cluttered with so much trash in the rooms that access to the
home was severely restricted. The petition alleged that food was unrefrigerated, dirty dishes and
uneaten food littered the apartment and that the home was filled with a heavy and unpleasant odor.
One bedroom was alleged to be uninhabitable. M other agreed to placethe children with afriend and
thus the Department did not seek custody at that time.

By July of 2001, Mother was facing eviction from her apartment and even though she had
adequate income, she had no plan to provide stable housing. In addition, the friend who had cared

! At thetime of this placement M other was pregnant with achild, who was adopted by athird party shortly after
birth and with the consent of Mother. Over the course of these proceedings she became pregnant again and gave birth
to achild, K.W.T., who is also the subject of these proceedings.
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for the children was no longer able to care for them. Asaresult, the Department obtained custody
of the children by emergency removal, and Mother agreed there was probable cause to justify the
removal and that the alegations in the petition could be sustained.

Permanency plans were approved by the court which required Mother to:

Lo

Find and maintain stable housing for a period longer than two or three months.
Cooperate with Homemaker services and demonstrate an ability to maintain some
level of cleanliness in the home and an ability to budget.

Pay child support in the amount the court determines”.

Spend at least 4 hours per month visiting with the children.

Cooperate with the counselor and follow recommendations of the counselor.
Identify issuesthat are barriersto permanency by undergoing aparenting assessment.

N

o0k w

TheFoster Care Review Board noted in February 2002 that visiting the children wasthe only
task in the permanency plan that Mother was satisfying. The board also noted that Mother revoked
her release to the Department, denying the Department access to her psychological records.

On March 7, 2002 the juvenile court found the two older children to be dependent and
neglected based upon an agreed order between the Department and Mother. In pertinent part, the
agreed order provided that the following facts were supported by clear and convincing evidence:

1 The Department of Children’s Services has been involved with the mother
since June, 2000 as a result of the mother’ s inability to maintain a safe and
sanitary living environment for her children.

2. Although the Department had offered the mother intensive services and the
children had been returned to her home, by March 2001, the conditionsinthe
home had once again deteriorated to an unsanitary stete.

3. Again, Homemaker Services were offered to assist the mother with
cleanliness and budgeting issues.

4, Despite her insistence that she had steady employment, the mother failed to
cooperate with the Department, failed to provide accurate information
regarding a pending eviction, and has generally failed to maintain a stable,
safeand sanitary home environment for thechildren. Asaresult, thechildren
were removed into State custody on July 5, 2001.

On July 11, 2002, the juvenile court entered a permanency hearing order in which it found
that the children had been in the custody of the Department since July 5, 2001, yet M other had done

2 On August 20, 2001, M other was ordered to pay $50 per month in child support.
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nothing to satisfy the plan requirements of stablehousing, or the other tasks set forth in the parenting
plan. A revised plan was approved on July 11, 2002, this time increasing the stable housing
requirement to six months. The Department stated that it had the concurrent goals of returning the
children to Mother and adoption.

Inthe midst of these difficulties, Mother gave birth to another child on January 1, 2002, who
became the subject of these proceedings. Born premature, thischild, K.W.T., was hospitalized until
August of 2002. This child, as described by his neonatol ogist, has had an “extremely lengthy, and
complex medical course.” Thedoctor further described the child as* ventilator dependent for 100+
daysand at onepoint, wasconsidered terminal.” Asaresult of the dependency on the ventilator and
prematurity, the doctor opined that the child had extensive lung damage and will need supplemental
oxygen therapy for an “undeterminable length of time.” The doctor further stated that the child’s
medical needs after discharge from the hospital would be extensive, that the child would be at high
risk of respiratory and bloodstream infections with potentially severe consequences and that the
child's prognosis was “extremely guarded.”

Because of this child' s extensive medical needs and the fact that Mother had not complied
with most of the requirements of the permanency plans for the other two children, the Department
filed apetition for custody and emergency removal upon hisrelease from the hospital. The petition
further indicated that Mother had no permanent address and that Mother stated that she would be
moving to a new home in August of 2002. On August 19, 2002 the juvenile court entered an
emergency protective custody order placing the child in the custody of the Department.

A permanency plan was developed for the infant, which was similar in its requirements to
the plansfor her other two children, but it further provided that M other would need to participateand
demonstrate the medical skills needed to handle the infant’s medical condition. On October 11,
2002, the juvenile court adopted the permanency plan for theinfant, and noted that M other was still
failing to substantially comply with the permanency plans for her other two children.

On January 9, 2003, the Department filed its petition to terminate Mother’ s parental rights.
After the trial, which took place over two days, June 9 and July 28, 2003, the juvenile court
terminated Mother’s parental rights on three of the grounds for termination found in Tenn. Code
Ann.8 36-1-113(g). First, the court found that she willfully failed to support the children pursuant
to Tenn. Code Ann. 8 36-1-113(g)(1) and 836-1-102(1)(A). The court noted that with the exception
of thefirst payment, every payment was made after thefiling of the petition and that the support that
Mother did pay was token. The court further noted that while it did not base its finding of
abandonment on failure to visit, it “seriously questioned” whether Mother’s efforts in this regard
were also token, pointing out that Mother was*inconsistent and erratic” in visiting the children and
that when she missed visiting the children on Christmas, she did not request a makeup visit.

Second, the juvenile court found substantial noncompliance with the permanency plans

pursuant to Tenn. Code Ann.8 36-1-113(g)(2). Pertinently thecourt stated, “Whenthegoal isreturn
to parent, permanency plans are blueprints for returning children to parents. [Mother] ignored the
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corerequirements of the plans: maintai ning stabl e, sanitary housi ng, demonstrating budgeting skills
and addressing her issues in a therapeutic setting.”

Third, thejuvenile court found groundsfor termination pursuant to Tenn. Code Ann. 8 36-1-
113(g)(3), commonly referred to as “ persistent conditions.” The court stated:

As previously noted, the mother has changed residences at least 13 times since
[A.M.T.]and [Z.T.R] have been removed, and she has not demonstrated that she has
acquired an ability to keep her home clean. She acknowledges that moving every
three or four months is a coping mechanism for her. She has paid only token child
support. Shehasnot engaged in meaningfully, therapeutic counseling to address her
ownissuesof physical and sexual abuse; indeed, her persistent failureto do so makes
it clear that sheis not going to confront those demons from her past.

Thejuvenile court further found that pursuant to Tenn. Code Ann. 8 36-1-113(i) termination
of Mother’ sparenta rightswasin the children’ sbest interests and based its decision on ninefactors.

Standard of Review in Termination Cases

Proceedingsto terminate parental rightsare statutory. Partiesseekingtoterminateaparent’s
rights with regard to his or her child must prove two things. They must prove the existence of at
least one statutory ground for termination.®> Tenn. Code Ann. § 36-1-113(c)(1); Inre D.L.B., 118
S.W.3d 360, 367 (Tenn. 2003); Jonesv. Garrett, 92 SW.3d 835, 838 (Tenn. 2002). Additionally,
they must provethat terminating the parent’ srightsisin the child sbest interests. Tenn. Code Ann.
§36-1-113(c)(2); Inre AW., 114 SW.3d 541, 545 (Tenn. Ct. App. 2003); Inre M.\W.A., Jr., 980
S.W.2d 620, 622 (Tenn. Ct. App. 1998). The factorsto be considered ina*best interests’ analysis
are set forth in Tenn. Code Ann. § 36-1-113(i).

Persons seeking to terminate these rights must prove the elements of their case by clear and
convincing evidence. Tenn. Code Ann. 8§ 36-1-113(c); Inre Valentine, 79 S.W.3d 539, 546 (Tenn.
2002); Inre AW, 114 SW.3d at 545. Evidence that satisfies the clear and convincing evidence
standard eliminates any serious or substantial doubt about the correctness of the conclusionsdrawn
fromtheevidence. InreValentine, 79 S.W.3d at 546; Walton v. Young, 950 S.W.2d 956, 960 (Tenn.
1997); Inre C.D.B., 37 SW.3d 925, 927 (Tenn. Ct. App. 2000). It producesin afact-finder’ smind
afirm belief or conviction regarding the truth of the propositions sought to be established. Inre
A.D.A., 84 SW.3d 592, 596 (Tenn. Ct. App. 2002); Ray v. Ray, 83 S.\W.3d 726, 733 (Tenn. Ct. App.
2001); Inre CW.W.,, 37 SW.3d 467, 474 (Tenn. Ct. App. 2000).

As aconsequence of the clear and convincing burden of proof standard, this Court found it
necessary to adapt Tenn. R. App. P. 13(d). In Re Adoption of Muir, No. 2002-02963-COA-R3-CV,
2003 WL 22794524, *2 (Tenn. Ct. App. Nov. 25, 2003) explained the adaptation in detail.

3 The statutory grounds for terminating parental rights are found in Tenn. Code Ann. § 36-1-113(Qg).
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Because of the heightened burden of proof required by Tenn. Code Ann. 8§ 36-
1-1139(c), wemust adapt Tenn. R. App. P. 13(d)’ scustomary standard of review for
cases of thissort. First, we must review thetrial court’s specific findings of fact de
novo in accordance with Tenn. R. App. P. 13(d). Thus, each of the trial court’s
specific factual findings will be presumed to be correct unless the evidence
preponderates otherwise. Second, we must determine whether the facts, either as
found by thetria court or as supported by the preponderance of the evidence, clearly
and convincingly establish the grounds for terminating the biological parent’s
parental rights. Jonesv. Garrett, 92 S.W.3d at 838; Inre Valentine, 79 SW.3d at
546; Ray v. Ray, 83 SW.3d at 733; In re L.SW., No. M2000-01935-COA-R3-JV,
2001 WL 1013079, at *5 (Tenn. Ct. App. Sept. 6, 2001), perm. app. denied (Tenn.
Dec. 27, 2001).*

In Re Adoption of Muir, at *2 .
Abandonment

Mother argues that while her payment of support was not perfect, the Department did not
show by clear and convincing evidence that she intended to abandon her children by failing to
support them. Asanexample, sheassertsthat she paid $71.69 for medical insurance and $15.12 for
dental insurance every two weeks while the children were in custody from October, 2001 through
November 2002. Further, Mother argues that she was confused about the amount to pay and the
process of payment through wage assignment. Mother asserts that the caseworker, Shatina Byers,
did not discuss child support payments with her. Mother aso contends that she brought gifts and
clothing to the children and that she moved into and furnished alarger trailer in anticipation of the
children’s return home.

The Department asserts that beginning in August of 2001 M other was under an order to pay
$50.00 in child support for the children in the Department’ s custody and that M other was aware of
thisobligation. Further, the Department arguesthat the obligation to pay child support was a so part
of the permanency plans.

According to the Department, Mother’s testimony indicates that she was employed at
numerous jobs while the children were in the Department’s custody. However, the Department
asserts that she only paid $150.00 in child support in the seventeen month period that elapsed
between the order requiring support and the filing of the petition to terminate Mother’s parental

4These decisions draw a distinction between specific facts and the combined weight of these facts. Tenn. R.
App. P. 13(d) requires us to defer to the trial court’s specific findings of fact as long as they are supported by a
preponderance of the evidence. However, we must then determine whether the combined weight of these facts provides
clear and convincing evidence supporting the trial court’s ultimate factual conclusion. The Tennessee Supreme Court
used this approach in In Re Valentine when it recognized the difference between the conclusion that a biological parent
had not complied substantially with her obligations in a permanency plan and the facts relied upon by the trial court in
support of this conclusion. In Re Valentine, 79 S.W.3d at 548-49; see also Jonesv. Garrett, 92 S.W.3d at 838.
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rights. The Department further pointsout that M other paid no support inthe four months prior to the
filing of the petition.

The guardian ad litem, Thomas Miller, asserts that “the record does not show clearly and
convincingly that Mother’ s support was insignificant given her means or that shewillfully failed to
support her children” and that the juvenile court’ sfinding of abandonment should bereversed. The
guardian ad litem contendsthat whileit isundisputed that M other knew of her obligation to support
the children, the four-month period at issue under the statute would run from September 2002
through December 2002 and that the record does not indicate Mother’s income during this time
period even though she appears to have been consistently employed and that income during other
periodswas established. Further, theguardian ad litem assertsthat M other’ stestimony that shepaid
medical and dental insurance for the children isuncontroverted. Moreover, there was also proof of
an Internal Revenue Service intercept in the amount of $700.00 which was for child support.

For purposes of terminating the parental rights of a parent, “abandonment” means:

For a period of four (4) consecutive months immediately preceding
thefiling of aproceeding or pleading to terminate the parental rights
of the parent(s) or guardian(s) of the child who is the subject of the
petition for termination of parental rights or adoption, that the
parent(s) or guardian(s) either have willfully failed to visit or have
willfully failed to support or havewillfully failed to make reasonable
payments toward the support of the child;

Tenn. Code Ann.§ 36-1-102(1)(A)(i).

The statute further provides that "token support” means that the support, under the
circumstances of the individual case, isinsignificant given the parent's means, Tenn. Code Ann.§
36-1-102(B), and that “willfully failed to support” or "willfully failed to make reasonabl e payments
toward such child's support" meansthe willful failure, for a period of four (4) consecutive months,
to provide monetary support or the willful failure to provide more than token payments toward the
support of the child. Tenn. Code Ann.8 36-1-102(D).

The concept of "willfulness' is at the core of the statutory definition of abandonment. Inre
Adoption of Muir at *4. A parent cannot befound to have abandoned a child unlessthe parent either
has"willfully" failed to engagein morethantokenvisitation or has"willfully" failed to providemore
than token monetary support to the child for four consecutive months. 1d. at *4. In re Adoption of
Muir further explains that,

"Willfulness" does not require the same standard of culpability required by
the penal code. (citation omitted). Nor does it require malevolence or ill will.
(citation omitted). Willful conduct consists of acts or fallures to act that are
intentional or voluntary rather than accidental or inadvertent. (citation omitted).
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Conduct is "willful" if it is the product of free will rather than coercion. Thus, a
person acts "willfully" if he or sheisafree agent, knowswhat he or sheisdoing, and
intends to do what he or sheis doing.

Failure to support a child is "willful" when a person is aware of his or her
duty to support, hasthe capacity to provide the support, makes no attempt to provide
support, and has no justifiable excuse for not providing the support. (citation
omitted).

Id. at *4-5.

Critical to the determination of abandonment under Tenn. Code Ann.8 36-1-102(1)(A)(i) is
thefour month period “immediately preceding thefiling of aproceeding or pleading to terminatethe
parental rights of the parent(s).” Inthis case, the petition to terminate Mother’ s parental rights was
filed on January 9, 2003 so therel evant period extends back four monthsfrom thisdate. During this
time, Mother presented testimony which was uncontroverted, that she paid for medical and dental
insurance for the children in the respective amounts of $71.69 and $15.12 every two weeks until
November of 2002. Given Mother’ stypically modest level of income, we find that these payments
arenot insignificant. Further, since the record does not contain evidence of Mother’sincome and
expensesduring thisfour-month time period, theevidenceisthereforeinsufficient to conclude under
the clear and convincing standard that Mother had the means and willfully failed to support her
children. Thus, we reversethetrial court on the issue of abandonment.

Permanency Plan

Mother deniesthat shefailedto substantially comply with the permanency plans. Sheargues
that thejuvenile court isincorrect in itsfinding that she“ignored the core requirements of the plans:
maintaining stable, sanitary housing, demonstrating budgeting skills and addressing her issuesin a
therapeutic setting.” She asserts that the Department ignored her when she did move into stable
housing and did not check whether the housing was being kept clean. Mother asserts that the
Department is using her move to better housing against her and that in spite of the failure of the
Department to help her she has gotten help from friends on budgeting and from the Mental Health
Co-Op with respect to her mental health issues and a so assistance with budgeting.

The Department arguesthat the permanency plan requirementswere“reasonable and rel ated
to remedying the conditions which necessitate foster care placement.” Tenn. Code Ann. § 37-2-
403(a)(2)(C); In Re Valentine, 79 S. W. 2d 3d 539, 547 (Tenn. 2002). The Department maintains
that Mother failed to comply with even the most basic requirements of the plans. The Department
pointsto specific instances of non-compliancewhichit contends are substantial, such asthefact that
she did not stay in the same housing for more than two or three months, that the conditions in the
housing were deplorable, and that clean and stable housing wasacritical issueto remedy. Moreover,
on second day of trial, she was moving again, and as of that date had no housing, had quit her
previous job and was working for aday-labor company. Maintaining stable housing, is critical, the
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Department contends, because without stabl e housing, the requirement of getting assi stance through
Homemaker Servicesisimpossible. Further, the Department argues that while Mother did learn a
great deal about the care her sick child, K.W.T., would require, caring for the child would be
impossible without stable and clean housing.

The guardian ad litem agrees with the juvenile court’ s ruling that Mother failed to comply
with the core requirements of the plan and that because the core requirements are entitled to great
weight in the court’ s analysis, the court’ s ruling should stand.

The framework for our analysis of this ground is set forth in In re Valentine. First,

A trial court must find that the requirements of a permanency plan are
"reasonable and related to remedying the conditions which necessitate foster care
placement.” Tenn. Code Ann. 8 37-2-403(a)(2)(C). We hold that this finding must
be made in conjunction with the determination of substantial noncompliance under
§ 36-1-113(g)(2).

In re Valentine,79 SW.3d 539, 547 (Tenn. 2002). Second, we must consider what constitutes
substantial noncompliance and the effect of the failure to comply.

Substantial noncompliance is a question of law which we review de novo
with no presumption of correctness. Substantial noncomplianceisnot defined in the
termination statute. The statuteis clear, however, that noncompliance is not enough
to justify termination of parenta rights; the noncompliance must be substantial.
Black's Law Dictionary defines "substantial” as "[0]f real worth and importance.”
Black's Law Dictionary 1428 (6th ed.1990). In the context of the requirements of a
permanency plan, the real worth and importance of noncompliance should be
measured by both the degree of noncompliance and the weight assigned to that
requirement. Terms which are not reasonable and related are irrdlevant, and
substantial noncompliance with such termsisirrelevant.

|d. at 548-549 (Tenn. 2002).

The juvenile court found that the requirements of the plan were “reasonable and related to
remedying the conditions” which caused the placement in foster care and this finding was madein
conjunction with thedetermination of substantial noncompliance. Our review of therecord confirms
that the requirements were reasonable, practical and highly relevant to resolving the issues that
caused the children to be placed in the Department’ s custody.

Mother’s failure to comply with the plans rose to the level of substantial noncompliance.
While Mother testified at great length and in detail about how she partially complied, that no one
provided assistance so that she could comply, and how conflicts with her Department caseworker
prevented her from complying; there is nothing in the record to support these claims. Moreover,
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there is nothing in the record to show that she asked for further assistance or complained of the
alleged deficiencies of Department personnel. Absent supporting proof in this regard, we find
Mother’s excuses for noncompliance insufficient, especialy in light of the length of time that she
had to comply.

We also note from Mother’ stestimony that between thetrial dates of June 9, 2003 and July
28, 2003 she made some progresswith some of the requirements, such as obtai ning parenting classes
and getting help with her mental health issues. However, the juvenile court had doubts, as do we,
as to the content and sufficiency of the classes. Ironicaly, the successes Mother claims to have
achieved, which appear to be inadequate, are a mixed bag for Mother because they prove that the
efforts Mother made after the trial began could have and should have been made in the two years
preceding thetrial. Thejuvenile court characterized these effortsas“too little, too late.” We agree
and, thus, are not persuaded that this last minute burst of activity is indicative of a long-term
commitment on Mother’ s part to resolve theissues which led to theinvol vement of the Department.

Mother also presented testimony on the second day of trial which did little but underscore
her deficiencies. For example, on thefirst day of trial, shetestified that she had lived at her current
addressfor ten months, yet on the second day of trial shetestified that shehad moved, yet again. She
claimed she did this so that her children would benefit from better living conditions; however, on
cross-examination, it was revealed that Mother was merely in the process of moving, had left her
previous residence and had no housing for the children. To further negate any alleged benefit from
this relocation, Mother claimed this move as an explanation for her inability to pay child support.

We view these changes between thetrial datesas consistent with Mother’ stestimony during
the first day of trial when she said, “[I]f I've lived somewhere more than about two and-a-half
months, usually about three monthsis my stay time mostly just because | move so muchand | - - it
just doesn’'t fed right.” In sum, we view Mother’'s last minute efforts to comply with the
permanency plans as more evidence of Mother’s habitually inadequate efforts and bad decisions.

Persistence of Conditions

Mother arguesthat she should have been given more credit for her effortsat compliance, that
the court incorrectly characterized her efforts as “too little, too late,” and that the Department’s
failure to provide her with services or check on her improvements should not be held against her.
Further, she argues that Dr. Berryman, who performed the parenting assessment, testified that
Mother could improve herself within a short period of time.

The Department asserts that there is no dispute that the children have been inits custody for
more than six months and that M other has failed to remedy the conditions which brought about the
children’sremoval from the home. The Department arguesthat Mother has still not participated in
long-term consistent therapy, has failed to maintain stable housing and employment and that
Mother’ sfailureto remedy these conditionsin three yearsis clear and convincing evidence that she
will not remedy the conditions at an early date as required by the statute. Further, the Department
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contends that it is detrimental to keep the children in foster care any longer and that doing so will
work to prevent their integration into a safe and permanent family.

The guardian ad litem contends the main reason that the children were removed was lack of
stable housing and that this condition still exists aswell asthe fact that Mother hasfailed to resolve
her untreated abuse issues, exposing the children to further abuse or neglect if they are returned.

In terminating Mother’ s parental rights on this ground, the juvenile court stated:

[ T]he mother has changed residences at least 13 timessince [A.M.T.] and [Z.T.R/]
have been removed, and she has not demonstrated that she has acquired an ability to
keep her home clean. She acknowledges that moving every three or four monthsis
a coping mechanism for her. She has paid only token child support. She has not
engaged in meaningfully, therapeutic counseling to address her own issues of
physical and sexual abuse; indeed, her persistent failure to do so makesit clear that
sheis not going to confront those demons from her past.

Last minute efforts of a parent were examined by thiscourt in Inthe Matter of A.W. and J.W,
114 SW. 3d 541 (Tenn. Ct. App. 2003). In that matter, the mother, who had been diagnosed with
bi-polar disorder, repeatedly refused to take her medication until after the petition to terminate was
filed, which was some two years after the children were placed in foster care. Inthat case, thetrial
court found that the mother made a dramatic improvement after the petition to terminate her rights
was filed but concluded that the improvement was “too little, too late.” 1d. at 547. Asto the“too
little” conclusion, this court concurred finding that the mother began taking her medication, not
because she believed she needed the medi cation but because she had been given an ultimatum. As
tothe“toolate” conclusion, this court again concurred finding it was confronted with amother who
had repeatedly told the Department over two years that she would not take her medicine. Based on
the above facts, this court concluded that the trial court gave the mother an adequate chance to
comply, that the mother failed to do so and thetermination of her rightswasaffirmed. 1d. at 546-547.

The statute provides for termination when the child has been removed from the home of the
parent by order of a court for a period of six (6) months and

(i) The conditions which led to the child's removal or other conditions which in al
reasonable probability would cause the child to be subjected to further abuse or
neglect and which, therefore, prevent the child's safe return to the care of the
parent(s) or guardian(s), still persist;

(i1) Thereislittle likelihood that these conditions will be remedied at an early date
so that the child can be safely returned to the parent(s) or guardian(s) in the near
future; and

(iii) The continuation of the parent or guardian and child relationship greatly
diminishesthe child's chances of early integration into a safe, stable and permanent
home.

-11-



Tenn. Code Ann. 836-1-113(g)(3)(A).

There is ample evidence in the record to terminate Mother’ s parental rights on this ground.
First, the children came into the Department’ s custody on July 5, 2000 giving Mother aimost 20
months prior to the filing of the petition to terminate to resolve the issues that have prevented the
children’s return to her. Mother has done little to make these changes to comply with the
Department’s requirements. While she has made numerous allegations against the Department,
nothing in the record shows any documentation as to these complaints, let alone any action on her
part to resolve these differences with the Department. However, while Mother hastestified that she
cannot get aong with her caseworker, she is able to communicate through the caseworker’s
supervisor. What the record does show is that Mother has consistently and persistently failed to
resolve the fundamental issues which prevent the return of her children and the existence of which
would put the children at risk for further abuse and neglect if they were be to returned to her.

Our review of Mother’s testimony convinces us that she is reasonably intelligent, yet she
repeatedly failed to take the necessary steps which would lead to the return of her children. In
reviewing therecord, we are struck by her testimony on thefirst day of trial about how hard she had
worked to prepare the home for the children’ sreturn and how she had anetwork of support to assist
with the children’s return and especially how this support network would help her care for her
children. Yet incredibly, on the second day of trial, less than two months later, she did not have
housing, at least she cannot prove that she had more than an expectation of housing, and had again
changed employment. Despite, M other’ spositivecharacterization of thisturn of events, it isapparent
that Mother had not bettered her situation. Given the length of time the children have been in the
Department’ s custody and the lack of progress made by Mother to comply with the requirements,
wefind that the evidenceis clear and convincing that the inadequate conditionswill persist and that
maintaining the parent child relationship any longer greatly diminishes the children’s chances of
early integration into a safe, stable and permanent home.

Wealso notethat while her prematurely born child hasnot been in the Department’ s custody
for the same length of time as her other two children, the record is compelling that this child has
extensive medical needs, isvery susceptibleto infection, and requiresalmost around the clock care.
Elaine Fink, hisfoster parent, who has twenty-two years of nursing experience, testified that K.W.T
istheonly child in her home and that heisa*full-time, first in your life kind of job or personinyour
home” who must be checked on every few minutes. Ms. Fink further testified that caringfor K.W.T.
isa“full day all the time” challenge and that she could not hold ajob and care for K.W.T. This
child’s medical condition and needs, coupled with Mother’ s habitual inability to provide the basic
care needed by physically healthy children, supportsthetermination of Mother’ srightsathough this
child has not been in the Department’ s custody as long as her other children.

-12-



Best Interests of the Children

The juvenile court found that termination of Mother’s parenta rights wasin the children’s
best interests, based on nine reasons. An examination of each follows:

1. The mother hasfailed to make such an adjustment of circumstance, conduct,
or conditions asto makeit safe and in the children’ sbest interest to bein the
home of the mother.

Mother contends that the Department did not provide testimony concerning the children’s
safety in the home or the adjustments Mother made. She further contends that Dr. Berryman
reported that Mother had “adequate parenting knowledge and gives very appropriate answers to
scenariosinwhich parenting skillsare assessed” and that Dr. Berryman testified that M other “seems
to care very much for her children.”

Therecord revea sthat M other’ shousing was habitually unstable and unsafefor the children.
She admitted that she felt compelled to move every two to three months and moved 13 times while
the children werein the Department’ s custody. Ironically and irresponsibly, between thetrial dates
she abandoned the best housing she had obtained and was basically homeless with little more than
an expectation of suitable housing on the second day of trial. Moreover, she persistently avoided
mental health treatment that could have been instrumental in providing a safe and stable home for
the children.

2. The mother has failed to effect alasting adjustment after reasonable efforts
by available socia services agencies for such duration of time that lasting
adjustment does not reasonably appear possible.

Mother contends that reasonable efforts were not made by the Department and that the
caseworker erroneously thought shewasrelieved of her duties. Further, Mother assertsthat shedid
in fact obtain stable housing and that the caseworker did not even visit Mother’'s “improved’
housing.

Therecord showsthat M other experienced conflict with her caseworker, Ms. Byers; however,
it also shows that she had an excellent relationship and regular contact with the caseworker’s
supervisor, Ms. Goodwin. Whatever difficulties or conflicts may have existed, Mother had ample
timeto resolve these issues and/or seek relief from the court, yet thereis no evidence of any efforts
by Mother to resolve her difficulties with her caseworker other than communicating directly with
the supervisor. Mother moved often which impaired the Department’ s ability to assist her. Addie
DeGraphenreed with Homemaker Servicestestified that at the request of the Department her agency
attempted to provide servicesto M other and that even though Mother was always given notice of the
next appointment there were so many no-shows by Mother that the agency closed its file. Ms.
Degraphenreed further testified that Mother's file with Homemaker Services was closed and
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re-opened at least twice due to Mother’s history of “no-shows,” cancelled appointments, and
unannounced moves to different housing.®

3. A change of caretakers and physical environment would likely have an
adverse affect on the children’s emotional and psychological condition.

Mother argues that the evidence showed that the children love their mother, are bonded to
her, and that there was no proof that returning the children to her would cause them harm.

Joyce Briehof, who served as afoster parent for two of the children testified that on thefirst
day the children arrived one child threw 23 tantrums in one day and through consistent discipline,
diagnosis and proper medication this child has improved significantly. The other child who was
quiet and withdrawn was diagnosed with Attention Deficit Hyperactivity Disorder and is now
receiving medication. Ms. Briehof testified that thischild was severely deficient in reading skillsbut
that through consistent efforts to shore up these weaknesses he hasmade A’ sand B’ s and the honor
roll twice. At trial Ms. Briehof was asked, “How important do you think stability is to them [the
children]? To which she replied, “Extremely with these children. I’ve always been that type
personality. | eat dinner at the same time every day. Y ou know, you go to bed at the same time.
That is probably the one thing that has made these children improve so much is the consistency of
our routine.”

4, The mother neglected the children while they were in her care.

M other does not disputethat the children wereneglected, but arguesthat therewasno finding
of neglect asto her prematurely born child.

While her prematurely born child may not have been neglected, the child was never in
Mother’ s care because the Department obtained custody upon the child’ s release from the hospital.
The Department’ s petition for emergency removal was granted based on the child’s very serious
medical condition, the previous history of neglect with respect to Mother’ s other two children, and
Mother’ s failure to resolve requirements of the permanency plans.

5. The mother’s mental and/or emotional status would be detrimental to the
children and would prevent the mother from effectively providing safe and
stable careand supervisionfor thechildren. Shehassignificant mental health
disorders for which she refuses treatment.

Mother principally argues that she had completed a fifteen hour parenting class, attended
individual therapy and had made an appointment for a psychiatric evaluation.

5The record reveals that on one occasion the landlord was observed padlocking the door because M other had
failed to pay rent.
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Dr. Berryman described Mother’ s prognosis as guarded and stated that some improvement
could be expected, but that improvement was based on Mother participating in therapy. Dr.
Berryman testified that Mother did not follow through to complete her assessment and that she
appeared “resigned and unhappy” when individual counseling and parenting classes were
recommended. The record also reveals that Mother had many excuses as to why she could not
attend therapy for almost two years but ironically she claims to have made progress between trial
dates, though this so-called progress was unsubstantiated.

6. The mother has not paid child support consistent with the child support
guidelines promulgated by DCS pursuant to T.C.A. 8§ 36-5-101.

Mother acknowledges that the juvenile court is correct on this point, but she argues that the
court should have taken into account the fact that the referee allowed Mother to deviate from the
guidelines and that Mother provided insurance for her children.

Whilethe Department failed to prove that Mother willfully failed to support the children, as
discussed earlier, her failure to support, willful or not, is relevant as abest interest factor. Though
the evidence was insufficient to show willfulness, Mother’s testimony as to why she had made
nothing more than a superficial attempt to support her sick child isindicative of her immaturity and
irresponsibility. Another tragicirony inthiscaseisthat the alleged beneficial changes M other made
between the two trial dates, which were purportedly to better herself for the benefit of her children,
were used by Mother as an excuse for why she stopped paying support for A.M.T. and Z.T.R.

7. The mother has not demonstrated that she has acquired the skillsto maintain
aclean and healthy living environment for the children.

M other contendsthat acaseworker did visit the homeand found no problem with cleanliness,
and that the Department’ s failure to further inspect the home should not be held against her.

While a caseworker did visit Mother’ s home on June 2, 2003, and found it to be sanitary,
Mother inexplicably abandoned that residence and had no housing by the second day of trial. She
had little more than the expectation of obtaining public housing in Columbia, Tennessee.

Ms. Byers, Mother’ s caseworker, was asked:

Q. Onefinal question. Givenall theinformation you have, which includes your
experience working with [Mother], the testimony you’ve heard from Dr.
Berryman and her report, and the past history that you know about [M other],
if shehad - - if her home today was just clean, well furnished, perfect, ready
for a Barbara Walter’s special, would you have concerns that two or three
months from now it might go back to the way things were when the children
cameinto care?

A. Yes, | would.
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And why would you be concerned about that?

From working the case, even when she was at some of the other addresses,
like the Dickerson Road address, there were problems that were reported to
me that she didn’t keep the trailer as clean as she should and she had only
been there afew weeks and she was there by herself. And Mr. —the guy that
shelived with in Ashland City, when | spoke with him, he informed me that
hisissues with [Mother], their arguments stemmed from her not wanting to
clean up behind herself and those type issues. So | do have a concern that,
you know, she may clean it up initially to get things the way we would like
to seeit and then it’' |l go back to the situation.

> O

8. The mother has not demonstrated that she has acquired budgeting skills sufficient to
enable her to adequately care for her children.

Mother arguesthat she had |earned budgeting skillsfrom afriend and fromtheMental Health
Co-op, and that she had furnished atrailer for the children’ s return.

WhileMother testified that she had allegedly |earned budgeting skillsfrom afriend and from
classes at the Mental Health Co-op, no one testified to corroborate her testimony. Moreover, this
claimed enhancement of skills was contradicted by her latest ill-advised efforts to obtain different
housing. All she accomplished from that effort was the loss of the most suitable housing she had
obtained in years and, ironically, yet another excuse for not paying child support. If she attended
classes and received budgeting advice from a friend, it is apparent she failed to apply what she
learned.

9. K.W.T. continues to need intensive, round-the-clock care by a trained
professional. The mother does not possess those skills, and, even if she
acquired them, she could not providetheconstant care K.W.T. requireswhile
adequately caring for AM.T. and Z.T.R.

Mother argues that thisfinding is egregious because any single mother with three children,
and one of them very ill, would be unable to parent. She arguesthat she demonstrated that she was
learning what was required to care for the sick child and was preparing for his return.

Whilewe acknowledgethat shetestified impressively and passionately about her sick child’s
medical history and needs, the record is convincing that Mother had not cared for this child and had
habitually failed to properly care her other two children. What isevident isthat M other isreasonably
intelligent, however, due to her inability to correct fundamental deficiencies in care giving, the
information she learned regarding K.W.T.’s needs has limited, if any, benefit for she has
demonstrated that she cannot provide appropriate care for her family on a sustained basis.
Recognizing her sick child’s medical needs and fragile health, it would be ludicrousto believe that
she would render the required care on a sustained basis.
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Having reviewed al nine factors found by the juvenile court, we find clear and convincing
evidence that termination of Mother’s parental rights are in the best interests of all three children.

Therefore, wereversethejuvenile court’ sfinding of abandonment, but affirm thetermination
of Mother’s parenta rights on all other grounds.

Costs of appeal are assessed against Mother.

FRANK G. CLEMENT, JR., JUDGE
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